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~4li:'1cbcif / 4Rall al 77 vi ur Name & Address of The Appellants/Respondents

Mis. Mahavir Goods Carriers
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way:-

tr zc, Ila zrca vi ala 3r9lat1 zznf@rawpt 3r4)a
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

~~,1994 c#l" tITTT 86 cB" 3TTfTffi~ cp]" ~ cB" Lfrn c#l" \i'fT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a ah#tu ft 4l z[en, Gura zycn vi hara a4l#tu nu@eravr 3\.20, q #ca g1Rua
cfil-CJl\'.lo-s, ~ .=rrR, ~$i-lc\1611c\-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3fl#ta +urznf@rasur at f4fhr 3rf@u, 1994 c#l" tITTT 86 (1) cB" 3TTfTffi
3m '{itjlc$'<! Pllli-JltjC"Jl, 1994 cB" frrlli=r 9(1)c5 3TTfTffi ~ "CfiTB ~.tr- 5 if 'cfR ~
#l Gr rah#ft gs men f6a 3mast a f@ 3rah Rt nu{ at us uRjt
fl Rt aR; (Gr ya utfrauf elf) ail are # fna en i znrzuf@rawr ur14l
fera a, ae a f@ ra6Ra eta a4a # ura9 a grua fhzr uifasa #a
rw u ii araz at nit, an at "BrT 3Tix wrrm ·TIT uif+1 T, 5 Gala zu 3+ 4
azi ET; 1000/- #ha 3#cat elf uei ar c#l" lWT, Gl:lWf c#l" +lrT 3Tix WITT1T Tf<TT~
~ 5 mm 50 ra aa t al u; 5ooo/-- #h uR zft uef aaz at in, ans at
+lM 3Tix wrrm ·TIT 7if T; 50 lg qtw vnat ? azi q; 100oo / - m~ 1?rfr 1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of serv.ice tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Regi~trar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) f~~.1994 cJ5T mxr 86 WI UT--I (2) ifa 3rat hara Brar#t, 1994 cfi mi:r 9 (2~)
a arfa fefRa 9If ya..7 6 wt if ga sea rel 3rgu, #tuTr ge/ 3mzgaa, ct1 Tr<
zrcas (or4ta) # ant al 4fit (si a mfr uf sf) sit arga/err snga rerar nzga, #rs#tr
Ur zrcea, arfl#tr nzaf@raw at 3me awa a Pa ca gg t8tr ga ab Gair yea at$/ mg#i,
~~~ WxT 1:lTffif 3imT WI mcr ~ i?rfr I

(iii) The _appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the. order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply tci the
Appellate Tribunal.

4 2. qerisgitf@era ara1au zcen 3,f@)fzm1, 1975 cJ5T waT 1:R~-1 cfi 3ffiT@ ReafRa Rag rg pe or?zr
-qcf err ,Tf@rant 3lmT wr IDa" 1:R "fi 6.50/- 1IB cpl rllllllC'lll ~ RcPc c'flTT 5lrfT~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. '9l1=IT yea, UTT zc vi hara nft6#tu +nzurf@raw (ff@fer) Para6at, 1982 ata vi srat #«item _)
T£J1'lc1T crl ftfi:i1~,1 ~~ frrll1:rr WI 3Jlx 'lfr ezrri 3naff fut Grat & t /

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excis~ and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tar arcs, #ctr 3enr eras vipara gr4lfhr qf@rawT (fr+a) ahm 3l1fulT 'iii' -a:rmm H~~
3 . -~

rca 3f@)fa, «&yy t qr 3ow # 3iia fr(gin-a) 3f@fr a&y(Gs?g Rt «czar o) fecais:
3

of.,ot.:?o fl/ -,IT fa=#tr3f@0Gr, r&&y Rt arr 3 # siairtars ast aft (>{Pf c(:;'r 1Jfl aaro~ c(:;'r .yf t:rcr-" ' "
ufu sair #Gr 3rfRrarfk, arf fazur 'iii' Jh:r;lh; -;;mr cfi'r~raroo 3fGfiITTr -a-:rr uf@ar atgava arf@ra a=r m-
#ctrsua rca viara#siaisir farasra"fr snf@ask

3 3

(il mu 11 t # 3iaf fGuffa a#
. (ii) ~ -;;mt cfi'I" c4'l' 1Jf -a-mo ufu
(iii) ~ -;;mt fal4J-flclc>1"1 a fer 6 ct 3raatf '&-:rf '{cf,Jf

» 3rtaxrf rs RA zr urramane fa#r (i. 2) 3rf@0fr+, 2014 # 3cart qf fasart#hr qf@rat# (_)

:m=fa'f faarnfrrzr 3rsffvi 3r4tr atraaisty

· 4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals _pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

(4)(i) .,gr3rr#vf3rfl urfrawr a rarer szi greas 3rrar areas zn avg fAalR@a zt atmar fcl;'"(f~~~ct
2 2 3

10% a_p@Ta'f tR3ftraif~ -a-us ~ c11R c1 ITT OGf a:os <li 10% a_p@Ta'f tRcfi'r ';;IT~~ 1 ·
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
·10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER IN APPEAL

This appeal has been filed by,Mls Mahavir . Goods. Carrier, Kadi, Mehsana

(hereinafter referred to as "the appellant") against Order-in-Original No.GNR-STX

DEM-DC-48/2015 dated 28.09.2015 (for brevity- hereinafter referred to as "the

impugned order") passed by the Deputy Commissioner, Central Excise & Service Tax

Division, Gandhinagar, Ahmedabad-III (for brevity- hereinafter referred to as "thet

adjudicating authority").

2. Briefly stated, the appellant is engaged in providing transport of goods service.

During the course of investigation conducted against the appellant in the year 2009, it

was observed that during April 2008 to June 2012, they had collected service tax

amounting to Rs. 4,16,089/- as per the consignment notes/documents from the clients and

had short paid Rs.3,28,382/- to the Government. Therefore, a show cause notice dated

23.10.2013 was issued to the appellant, which was upheld by the jurisdictional Deputy

Commissioner, vide order No. 28/DC/Dem/S.Tax/2014 dated 28.02.2014. The

Commissioner (Appeal), he vide his OIA No. AHM-EXCUS-003-APP-107-14-15 dated

08.12.2014 allowed the appeal of the appellant, by way of remand with a direction to the

adjudicating authority to work out the actual amount payable by the appellant during the

relevant period. Accordingly, vide the impugned order dated 28.9.2015, the adjudicating

authority has re-worked the amount to be paid by the appellant as Rs. 3,26,498/- and

confirmed with interest. He has also imposed penalties under Section 77(2) and 78 of the

Finance Act, 1994.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds that the

adjudicating authority has not furnished documents listed at Sr. No. 1 to 4 of Annexure A

to the show cause notice, as directed by the Commissioner (Appeals); that opportunity to

file fresh reply may be given before the adjudicating authority on the basis of 'the said

documents; that they are not liable to pay service as per Rule 21)d)v) of Service Tax

Rules; that according to the said Rule, the consignees are liable to pay service tax; that

the adjudicating authority has confirmed the amount without verifying the· facts of ··

payment of service tax by the consignee; that the appellant has paid an amount of

Rs.1,52,686/- and Rs.2,95,000/- towards the liability, but· the adjudicating authority has

considered only Rs.89,503/- and Rs.2,95,000/-. -They further requested that the matter

may be remanded for fresh adjudication after supplying documents listed at Sr.No.01 to

04 of Annexure to the show cause notice.

4. A personal hearing in the matter was held on 07.11.2016. Shri Rahul Gajera and

Shri R.K.Jain, both Advocates appeared before me on behalf of the appellant and

reiterated the arguments, advanced in the grounds of appeal.

5. At the outset, I observe that the case is pertaining to short payment of service tax

amounting to Rs.3,26,948/- towards Transport of Goods Service by Road. The impugned
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order is a result of the direction given by the Commissioner (Appeals), vide OLA dated

08.12.2014. The relevant order is as under:

"5.1 The appellantfurther contended; that mere tick mark in the consignment notes in
the transporter is not enough to show collection of service taxfrom all the consignees
from whomfreight collected. Theyfurther contended that there is no evidence referred in
the show cause notice to show that appellant actually collected the amount ofservice tax
as shown in consignment notes issued by the appellant from all, the consignees from
whom freight was collected. They further contented that the amount of service tax
recoverable from them is Rs.2,63,315/- and not Rs.3,82,382/-. As per the work sheet
prepared by the appellant the amount paid by them is Rs.4,47,686/-. Ifindforce in the
contentions of the appellant regarding ambiguity in calculating the amount ofservice tax,
which can be seenfrompara 5 of the impugned order wherein it is stated that the amount
payable worked out to Rs.3,26,382/- but the appellant agreed to pay the amount of
Rs.3,26,586/- however, the amount collected is Rs.3,28,382/. The appellant also
produced a worksheet showing the amount actually paid by them is Rs.4,47,686/-. It is,
therefore, evident that the actual amount payable by the appellant has not properly
worked out in the impugned order. I therefore, in the interesi ofjusticefind the case is fit
for reconsideration at the adjudication level. "

6. As is evident, there was no dispute with respect to liability on payment of service

tax; that the only dispute remains regarding ambiguity in the amount of service tax

collected and paid by the appellant. Hence, the Commissioner (Appeals) has remanded

the case for ascertaining the actual amount payable by the appellant
I
during the relevtnt

period i.e. from April 2008 to June 2012. In the circumstances, the argument of non

leviability of service tax on the service of Transport of Goods by Road Service, at this

stage, is not legally tenable and lacks merit. Therefore, I limit the issue relating to the

actual amount payable by the appellant for the said service during the relevant period.

7. The case against the appellant was that the service tax shown in the consignment

note and collected by them was higher than the amount of service tax assessed and paid

in ST-3 returnsfor the period in dispute. The adjudicating authority, as per direction of

the Commissioner (Appeals), has worked out the service tax liability and discussed it in

detail in the impugned order. The impugned order states that during the period from April
I

2008 to September 2009. October 2010 to March 2011 and October 2011 to June 2012.

the appellant, had collected service tax amounting to Rs.4,16,089/- against their liability

of Rs. 4,16,001/- and paid only Rs. 89,503/- through ST-3 returns; thus they short paid

an amount of Rs. 3,26,498/- plus Rs. 88/- (excess collected). However, they had paid Rs.

2,95,000/- during investigation, against their liability. Thus, as per the impugned order,

the total amount paid by the appellant towards tax liability during the period mentioned

supra i.e April 2008 to September 2009. October 2010 to March 2011 and October 2011

to June 2012 comes to Rs. 3,74,503/-[ i.e. Rs. 89,053/- + Rs. 2,95,000/-] against Rs.

4,16,001/-. The appellant contented that they had paid Rs. 1,52,686/- during April 2008

to June 2012 and Rs. 2,95,000/- during investigation. In the instant case, I observe that

the appellant while claiming that he has paid Rs. 1,52,686/- is also talking of months in

respect of which no demand is being raised. The demand as is evident does not include

the periods October 2009 to September 2010 and April 2011 to September 2011. Hence,

the amount of Rs. 63,633/- which pertains to the periods October 2009 to September \

2010 and April 2011 to September 2011 is not being deducted since thepay#ieiilssin. Ee
«.- %

C •,:, ..~{\
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respect of these months were not disputed. Hence, "I find that the finding of the;original
A •,

authority that the appellant has paid Rs. 89,053/- [Rs. 152686-63633] and Rs. 2,95,000/-,

is correct. Thus, the argument of the appellant that the total amount of Rs. 4,47,686/- [i.e.

Rs. 1,52,686/-+ Rs. 2,95,000/-] paid by them is required to be considered is factually not

correct, since the demand for the period i.e October 2009 to September 2010 and April

2011 to September 2011 was not at all raised in the instant case . In the circumstances, I
I

find that the adjudicating authority has correctly worked out the liability of service tax in

paras 21.3.1 and 21.5.1 to 21.5.4 of the impugned order and hence, I do not find any

reason to interfere.

8. The appellant has further contented that the adjudicating authority has not

supplied documents mentioned at Sr.No.01 to 04 ofAnnexure A to the show cause notice

as directed by the Commissioner (Appeal) and requested to remand the case for fresh

adjudication after supplying the said documents. On perusal of the said OIA, I· observe

O tat no such direction for supplying the document was given by the Commissioner .

(Appeals). The said OIA only states that. the actual amount payable by the appellant was

not properly worked out by the adjudicating authority and therefore,remanded the case

for fresh adjudication to correct the discrepancies. Even otherwise, I observe that as per

Annexure A to the show cause notice, the documents mentioned at Sr.No.Oltd 04 was

available for inspection by the appellant, however, it appears that they had not availed

this benefit. Hence, the request for remand the matter to the adjudicating authority lacks

merit.

0

9. In view of above, I find that the adjudicating authority has correctly confirmed the

demand along with interest. As regards the penalties imposed, I observe that the

adjudicating authority has imposed penalty under Section 77(2) of the Finance 'Act "94

for failure in correct assessment of tax liability in ST-3 returns during the relevanit period

and under Section 78 of the Act for suppressing the facts relating to

value of taxable services received. Looking into the facts of the case discussed supra, the

penalties imposed by the adjudicating authority appear to be appropriate and I uphold the

same.

10. In view of above discussion, I reject the appeal filed by the appellant and uphold

the impugned order. 341aaf arra Ra 3rdt a fart 35qiathhf#I

arc=rr i I The appeal filed by the appellant stand disposed of in above terms. ,~

3
(301T 2I,)

,3TgE (3r4tr-1
Date: 18/11/2016

Attested

al.·(Mohanan V.V)
Superintendent (Appeals-I)
Central Excise, Ahmedabad
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R.P.A.D

To
M/s Mahavir Goods Carrier,
Om Complex., Opp. Reliance Petrol Pump,
Kadi Kalal Road, Kadi,
Dist: Mehsana, Gujarat.

Copy to:-

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
4. /The Dy. / Asstt. Commissioner, Central Excise, Kadi Division, Ahmedabad-III
,1 Guard fle.

6. PA.


